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UNITED STATES DISTRICT COURT ~‘}//J ‘
EASTERN DISTRICT OF CALIFORNTIA ) it

SAN LUIS & DELTA-MENDOTA WATER
AUTHORITY; WESTLANDS WATER
DISTRXICT,

Plaintiffs,
PIXLEY TRRIGATION DISTRICT, et
al., .

Plaintiffa-in-
Intervention

Ve

UNITED STATES OF AMERICA, et
al.,

SAVE THE SAN FRANCISCO BAY
ASSOCYATION, et al.,

Plaintiffs,
v‘

UNITED STATES DEPARIMENT OF THE
INTERIOR, et =al..

Defendants.

IN RE CVPIA § 3406(B) (2)
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Before the court are cross-motions for summary judgment
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MEMORANDUM DECISION AND
ORDER RE: CROSB MOTIONS FOR
SUMMARY JUDGMENT
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regarding the legality of a federal administrative decigion,
dated October, 1999. These motions are brought by: (1) the
federal defendants, as to claims raised by the San Luig & Delta-
Mendota Water Authority ("San Luis") and Westlands Water District
("Westlande") (collectively "water-district plaintiffs") and the

environmental plaintiffs,® see Doc. 423 at 2; (2) the water

district plaintiffs, see Doc. 426 at 2-3; and (3) the

environmental plaintiffa, see Doc. 430 at 2. Oral argument was

V- S T S S ) T O O A

held on Menday, August 13, 2001. See Doc. 464.

o
o

11 I. FACTUAL AND PROCEDURAL BACKGROUND _
‘13 The underlying action involves the United States Department '

13 | of Interior ("Interior") Bureau of Reclamation's {"Bureau®)
14 (| administration of the Central Valley Project ("CVF"), "the
15 || country's largest federal water reclamation project,"? and

16 || Interioxr's 1999 water year implementation of section 3406(b) (2)?

18 1 The group "envirommental plaintiffs™ is comprised of:
the Bay Institute of San Framcisco, the Pacific Coast Federation
of Fishermen's Associations, the Ingtitute for Fisheries

20 || Resources, Save San Francisco Bay Asgsociation, and the United

Anglers of California.
2l ;

2 O'Naill ~. United States, 50 F.3d 877, &£80-83 (9th Cir.
1595); gee also Upited States v. Westlands Water Dist., 134 F.
23 {{ Supp. 24 1111, 1116 (E.D. Cal., 2001).

22

24 3 CVPIA § 3406 (b) (2) states:
25
The Secretary, immediately upon the enactment of this title,

26 || shall operate the Central Valley Project to meet all obligations
29 under State and Pederal law, including but not limited to the
Federal Endangered Species Act, 16 U.S.C. 1531, et mag., and all
28 || decisione of the California State Water Resources Control Baard

2
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establishing conditions on applicable licemnses and permite for
the project. The Secretary, in consultation with other State and
Federal agencieg, Indian tribes, and affected interests, is
further authorized and directed tos

(2) upon enactment of this title dedicate and manage annually
eight hundred thousand acre-feet of Central Valley Project yield
for the primary purpose of implementing the £ish, wildlife, and
habitat restcration purposes and measures authorized by this
title: to assist the State of Califormia in its efforts to
protect the waters of the San Francisco Bay/Sacramento-San
Joaquin Delta Estuary; and to help to meet guch obligations as
may be legally imposed upen the Central Valley Project under
State or Federal law following the date of enactment of this
title, including but not limited to additional obligations under
the Federal Endangered Species Act. For the purpose of thia

-¥9 || gection, the term "Central Valley Project yield™ means the
delivery capability of the Central Valley Project during the
1928-1934 drought period after fighery, water quality, and other
14 || flow and operational requirements imposed by terms and conditions
existing in licenses, permits, and other agreements pertaining to
15 || ehe central Valley Project under applicable State or Federal law
16 || existing at the time of enactment oIl this title have been met.

v m N o nod w N

=
o

11

13

17 (A) Such cquantity of water shall be in additiocn to the

18 quantities needed to implement paragraph 3406 (d) (1) of this title
and in addition to all water allocated pursuant to paragraph (23)
19 || of this subsection for release to the Trinity River for the

20 purposes of fishery restoration, propagation, and maintenance;
and shall be supplemented by all water that comes under the

21 || Secretary's contrel pursuant tc subsections 3406 (b) (3),
3408 (h) - (i), and through other meagures consistent with
gsubparagraph 3406 (b) (1) (B) of this title.

23 (B) Such guantity of water shall be managed pursuant to
conditions gpecified by the United States Fish and Wildlife

24 | service after comsultation with the Bureau of Reclamation and the
55 || California Department of Water Rescurces and in cooperation with
the California Department of ¥ish and Game.

26 (¢) The Secretary may temporarily reduce deliveries of the
27 gquantity of water dedicated under this paragraph up to 25 percent
of such total whenever reductions due to hydrologic circumstances
28 || are imposed upon agricultural deliveries cf Central Valley

22

3
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1|l of the Central Valley Project Improvement Act (nCVPIA")* in such
2l a way as to allegedly misinterpret and misapply the definitiom of
3| *evP yield" to cause an incorrect amount of CVP water tc be
4 || diverted from the water-districts and the environment.
5 The CVPIA took effect October 30, 1992 with the express
6 | primary purposes, inter alia, to: (1) protect, restore, and
7 {| enhance fimh, wildlife, and associated habitats in the Central
8 | valley and Trinity River Basins; apnd (2) address the impact of
91 the cVP on fish, wildlife, and their agsociated habitats. See
10 | pub. . No. 102-575, Title 34, S§§ 3402, 3406(b) (2), 106 Stat.
11} 4600, 4706,% 4715-16% (1992). Section 3406 (b) (2) requires the
12, L . Vel - b
13 FProject water; Provided, That such reductions shall not excead in
percentage terma the reductions imposed on agriculrural service
14 | contractorg; Provided further, That nothing in this subsection or
15 subsection 3406 (e) shall require the Secretary to operate the
project in a way that jeopardizes human health or safety.
1l6 (D) If the quantity of water dedicated undex this paragraph,
17 or any portion therecf, is not needed for the purpcsee of this
pection, based on a finding by the Secretary, the Secretary is
18 | avthorized to make such water available for other project
urposed.
18 putp -
20 4 Pub. L. No. 102-575, § 3401-12, 106 Stat. 4600 (Oct.
30, 19%2).
21
- s "The purposes of [the CVPIA] ghall be--
(a) to protect, restore, and enhance fish, wildlife, and
3 | aBsociated habitats in the Central Valley and Trxinity River
basing of California;
24 | (b) te addrese impacts of the [CVP] on fish, wildlife and
25 agBociated habiltats; .
(¢) to improve the operational flexibility of the [CVP];
26 || (d) to increase water-related benefits provided by the Central
29 Valley Project to the State af Califormia through expanded use of
voluntary water transfers and improved water conservation;
28 | (e) to contribute to the State of California's interim and
4
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1 (| Bureau to dedicate and manage annually 800,000 acre-tfeet of CVP
2 | yield for fish and wildlife purposes. See id. at § 3406(b) (2)
3| ("dedicate and manage annually eight hundred thousand acre-feet
4 || of [CVP] yield for the primary purpose of implementing the fish,
5 || wildlife, and habitat restoration purposes and measurss
6 | authorized by this title; to assist the State of California in
7| ite efforts to protect the waters of the San Francisco
8 | Bay/Sacramento-San Joaquin Delta Estuary; and to help to meet
9 || such obligations as may be legally imposed upon the [CVP] under
10 || State or Federal law following the date of enactment of this
11 | title, including but not limited to additional cbligationsg under
12 | thes Federal [ESA]."). "
i3 Orn. November 20, 1997, Interior issued 1lts final
14 | adminietrative proposal (M"AP"), "CVPIA Administxative Proposal,
15 || Management Section 3406 (b) (2) Water (800,000 acre feet),” which
16 || adopted a plan to simultaneously implement CVPIA Sections
17
18
long-term efforts to protect the San Franclsco Bay/Sacramento-San
18 | Joaquin Delta Estuary;
20 {£) teo achieve a reascnable balance among competing demands for
use cf [CVP] water, including the requirements of fish and
21 || wildlife, agricultural, municipal and industrial and power
contractors."”
22
23 € "the primary purpose of implementing the fish,
wildlife, and habitat restoration purposes and mesasures
24 | authorized by this title; to assist the State of Califormia in
25 its efforts to protect the waters of the San Francisace ¢
Bay/Sacramento-San Joaguin Delta Estuary; and to help to meet
26 (| puch obligations as may be legally imposged upon the [CVP] under
27 Stata or Federal law fellowing the date of enactment of this
title, including but not limited to additional obligations under
28 || the Federal Endangered Species Act.”
5
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3406 (b) (1) -(3) .
The next day, on November 21, 1997, San Luis filed this case
in the Esstern District of California to challenge the method

Interior's 1997 AP adopted to implement Section 3406 (b) (2). The

nm A W e

digtricts argue that Interior adopted the AP without considering
whether its environmental actions (in Appéndixlh) would result in
dedication of more than B0O0 TAF for (b)(2) purposes., in direct
violation of Section 3602(b)(2), See Doc. 1.

The envirconmental plaintiffe separately challenged the same

o v ®w N a4

1997 Interior AP on similar grounds in a Pebruary 4, 1998 sult
11 || filed in the Worthern District of California, but argued

12:] ingufficient water was.te be dedicated to (b) (2) purposes. On
13 | May 7, 1998, the environmental plaintiffg’ case was consolidated

14 || with this, the lead cage. See Doc. 36.

15 A March 19, 1999, decision found Interior abused its

16 || discretion by: (1) "rewriting the water dedication provision of
171 s 3406 (b) (2) in merging (b) (1}, (2} and (3) compliance and in

18 || failing to account for and dedicate annually 800,000 AF of CVP
19 || yield:"® (2) nfailing to comply with the (b) (1) three[-lyear time
20 {| 1imit for developing and implementing the anadromous fish

21 | doubling program;* (3} "making an unauthorized [and unjustified]
22 | £ive year 'no need' finding under 3406(b) (2) (D);" (4) nfailing to
23 || comply with NEPA, for (b) (1) compliance, which reduces annual CVP
24 || contractor deliveries by more than 800,000 AP of CVP yield;" amnd
25| (5) "relying on an Interior Solicitor's legal opinion that is a
26 | post hoc rationalization that rewrites section 3406(b) (2) and

27 | justifies agency action that ignores express water dedication

28 | requirements.” Doc. 156 at 51. The issue of (b) (2) compliance

6
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was remanded to Interior to formulate and adopf a proper method

to calculate CVP yield. BSee id. at 28,
Oon april 9, 1999, the AP was found contrery to the CVPIA,

and the iasue wag remandad to Interior to complete a proper

(b) (2) accounting. §See Doc., 159. A preliminary injunction
issued May 14, 1995, to enjoin Interior £rom implementing the AP.

See Doc. 2083.7
In response, on July 14, 1999, Interior issued an "Interim

W M N o s W N R

Decision of Implementation of Bectiom 3406(b) (2) of the Central

[N
[=]

Valley Project Improvement Act."” See Doc. 376 ex. 1 at ex. A

11 || {("July, 1999, Interim Decision").? Interior also iasued an

12 | "Accounting® of CVP yield that wae, pursuant to CVPIA

13 | § 3406(b) (2), to be dedicated and used from March 1, 1999,

14 th:ouéh February 28, 2000. See Doc. 431 at ex. A. Interior's

15 | July, 1999, Interim Decision provided that "Interior will

16 | continue to credit up to 450,000 AF of CVP water used to meet the
17 | [Water Quality Control Plan] obligationa toward the (b) (2)

18 requiremehta." Doc. 376 ex. 1 exX. A at 8.

19 On Octcober 5, 1995, Interior ilssued ilte Final Decisien,

20 || "Decis=ion on Implementation of Section 3406 (b) (2) of the Central
21 | Valley Iwprovement Act,"” which defines the method Interior

22 |l intended to employ to calculate CVP yield, to account for the use

23 || of the dedicated yield, and the procedures to manage the

24

25 .
7 Interior had been temporarily enjoined since April 16,

26 | 1959. See Doc. 174 (TRO).

27
8 On Aungust 15, 1999, San Luils submitted itg comments on

28 | the Interim Decision to the Bureau. See Doc., 376 ex. 1 at ex. B.

7
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dedicated (b) (2) yvield. See Doc. 376 ex. 1 at ex. C. The Final
Decision provides, intexr alia, that: (1) Interioxr will credit
water used to meet 1995 WQCP requirements against the 800 TAF
(b) (2) mandate, up to a 450 TAF cap; and (2) Interior is mot
required to, but may, credit water used to meet poat CVPIA-
enacted ESA requirements against the 800 TAF (b) (2) mandate.
After evidentiary hearinge on January 31, and February 3,
2001, see Doce. 310-11 {(kearings): Doc. 284 (order maintalning

w @ N o vk W N H

preliminary injunction in effect), a memorandum and orderx issued

Mareh 13, 2000, that addressed the motioms: (1) regarding the

e
M o

Interim Decigion's definition of "CVP yield;" and (2) for a

12 | preliminaxy injunction. See Doc. 320. -That order uphslﬁ

13 “Interio;‘s interpéetation of the definition of CVP yvield., except
14 | for the deduction for the modifled D-1400 f£lowe in calculating

15 | VP yield, []las lawful, not arbitrary or capricious,” id. at 31,
16 | but found Intexior erred by using modified D-1400 flows to

17 || calculate CVP yield, because D-893 flows should have been used,
1e | Bee id. Fer WY 1999, the calculation of the Clear Creek (b) (2)
18 || action below Whiskeytown Dam was ordered reduced by 35,000 acre-
20 || feet, for a net use of 13,000, rather than 52,006, acre-feet.

21 || See id, at 32. The preliminary injunctien wae dissolved. See

22 || i4.* Interior was ordered to recalculate the CVP yleld iy

23

24 s On May 04, 2000, San Luis filed an interlocutory appeal
25 of the order that vacated the preliminary injunction. See Doc, .

324. On September 21, 2000, the Ninth Circuit affirmed the

26 || propriety of dissolving the preliminary imjunction, but declined
27 to rul? on the underlying merits of the appeal. See Doc. 359;
San Lujis Delta-Mendota Water Auth, v. United States, 238 F.3d

28 || 430, 2000 WL 1367912 (%2th Cir. 2000) (unpublished memoraandum).

8
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1 | substituting the D-893 flows for the improperly-utilized modified

2 | D-1400 flows, and to zubmit such recalculation withim ten (10)

3 || days following dste of service of the decision. See id. at 32-

4 1l 33.

5 On March 17, 2000, the Bureau submitted its re-calculated

6 | figure for aunual CVP "yield," which is 5,990,000 acre-feet of

7 || cvP water. See Do 424 at § 34 (federal defendants' statement

8 | of undigputed facts in msupport of swmary judgment).

9 On March 21, 2000, the Bureau submitted the declaration of
10 || Ann Lubas-Williams, which confirmed that Interior rectified the
11 | only error in the CVP yield calculation by revising the CVP yield
12 || study's ProSix input fileg to use the D-8%3 flows at N;mbus, not
13 || the modified D-1400 flows. See Doc. 322 at 3. '

14 On December 11, 2000, the government filed the declaration
15 || of Chester Bowling, which it claims complies with the order
16 || requiring the 1993 WY CVP accounting. See Doc. 364 (declarations
17 |l of Alan R. Candligh, Maria A. Tizuka, and Chester Bowling). Mr.
18 | Candligh represented that "[t]he signing of the ROD® and
19 '
20 On November 27, 2000, a scheduling conference was held. See
Doc. 363. The fedexral defendants were ordered to submit a
2] | statement to the court and all parties concerning their intent to
22 comply with the court order to implement the AFRP requirement of
the CVPIA. See id. at 3. Any party was given leave to object to
23 || the govermment's pqsition. See id. The governmment was alao
24 ordered to provide by December 11, 2000, its accounting for WY
1995, showing the various user of the CVP yield in compliance
25 | with CVPIA 5 3406 (b) (2) and related laws. See id. Lagt, the .
parties were directed to file their motions for final judgment
26 | ana interlocutory appeal. See id. at 3-4.
27
10 The a Reacord of Deciegion ("RODY") ie intended to
28 | document a decision by the Sacretary.
9
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finalization of the Anadromous Fish Restoration Program will
occur no later than January 19, 2001." Id. at 2 (declaration of

Alan R. Candlish) .*?

At the time of ite decision (& 1506.10) or, if appropriate,
itg recommendation to Congress, eack agency shall prepare a
concime public record of decision. The record, which may be
integrated into amny other recoxrd prepared by the agency.
ineluding that required by OMB Circular A-95 (Revised) . .
., shall:

(a) State what the decipion was.

(b) Identify all altermatives coneidered by the agency in
10 reaching its decision, epecifying the altermative orx

11 alternatives which were congidered to be environmentally
preferable. An agency may discuss preferenceg among

12 . alternatives based on,relevant factors .including ecomomic
13 and technical considefations and agency statutory missions.
An agency shall identify and discuse all such factors

14 inciluding any essential conasiderations of national policy
15 which were balanced by the agency in making its decisiom and
state how those considerations entered into its decision.
16 (z) State whether all practicable means to aveid or minimize
environmental bharm from the alternative selected have baen
17 adopted, and if not, why they were not. A monitoring and

18 enforcement program shall be adopted and summarized where
applicable for any mitigation.

w o N ot s w M

18
20 || 40 C.F.R. 571505.2 (2000) .

21 b On December 20, 2000, the environmmental plaintiffs
cbjected to this date, arguing that the court should set a firm
deadline of January 2, 2001, for the fimalization of the AFRP,

23 | because "[iln order to ensure no further slippage in the
finalization of this important plan, it is necessary that this

24 | court now enter an order establishing a specific performance date
25 || for ¢ompliance.” Doc. 365 at 3. .
On December 22, 2000, the govermment responded to this

26 || cbjection, argquing that the "performance date” of January 189,

27 2001, was Bet, and that "the Envirommental Plaintiffs provide mno

22

legal basis for thleir] extraordinary request." Doc. 368 at 2.
28 The Environmental Plaintiffs replied on January 3, 2001,

10
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On December 22, 2000, San Luis objected to the WY 1999
accounting, claiming that Mr. Bowling's declaration was
"incomplete," because ®one cannot tell: (1) the acre[-] foot coBt
of each individual action, nor {2) the annual acrel-] foot
contribution of each individual CVP facility." Doc,. 367 at 2-3.

On December 22, 2000, the governmect responded, noting that
at the informational meeting held on December 20, 2000, printed

materials that contained the allegedly 'missing" information were

v @ g o um e W b

distributed. See Doc. 368 at 3-4 (citing | 8 of its attached

[
Q

declaration of Derek Hilts: "The Printed Materials contain

11 | information pertaianing to (2) the sare[-]foot comt of each

12 | individual action taken in compliance with section 3406(b) (2} of
132 || the Central Valley Project Improvement Act and (b) the annual

14 | acre[-] foot contribution of each individual Central Valley

15 || Project Facility.").?® This moots this aspect of the challenge
16 | to the 1999 water year accounting.

17

18
empharizing that the legal basie for their request wae the March

19 || 15, 1999 (Doc. 156), order that required the federal) defendants
20 to provide a firm estimate. Saee Doc. 365 at 2-3.

This dispute was rendered moot, because January 19, 2001,
21 || has paesed. Sea, e.g., N.¥Y. Criminal Ba ga'n v. Newton, 33 F.
oo || SuPP. 24 289, 292 (S.D.N.Y. 1999) (dismissing ag oot challenge
t¢ judge's selection as the trial judge, because he had recused
23 || himgpelf after the state appeal).

24 12 On February 13, 2001, the federal defendants renewed
25 their February 5, 2001, objection (Doc. 384) to the setting of .
oral argument on the objectiens to the WY 1999 accounting,

26 || because no provision was made in the November 28, 2000,

27 scheduling conference order for such cobjectionsg. See Doc. 383.
In the alternative, they asked for time to respond to those

28 || obiections. See id. at 2-3.

11
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1 On January 16, 2001, San Luis filed a motion peeking leave

2 to file 2 second amended complaint (%SAC") and to require the

3 || govermment to supplement the adminigtrative record to date. §See
4 || Doc. 374; Dog. 376 at ex. 1 (proposed SAC). San Luls argued this
5 || amendment was necessary, because most of the additions relate to
6 || evente that occurred after the November 16, 1999, filing of its

7 | first amended complaint ("FAC") (Doc. 263)., The SAC proposed gix
B || apecific changes: (1) add Westlande ag a plaintiff (Sac § 4);

9 ) (2) allege that the August 28, 2000, programmatic ROD medifies

10 || the October 6, 1999, decision to implemant CVRPIA § 3406 (b) (2)

11 { (sac § 19); (3) add two assertionz to the first claim for relief,
l2(i.e., that all 'CVP yield that is used th "meet the regquirements of
13 | the 1985 Delta Water Quality Control Plan ("WQCP")322 and the ESA
14 | must be counted against the 800,000 acre-foot maximum (SAC

15 | 1Y 25(d)-(e)); (4) amend the gecond claim for relief toc be

16 | retrospective, rather than prospective, because WY 1999-2000 has
17 | passed (SAC ﬂﬂ 28-31); (5) add a third c¢laim for relief, which

18 }| alleges that the government will dedicate and manage more than

15 ) 800,000 acre-feet of CVP yield undexr CVPIA § 2406 (b) (2) during WY
20 | 2000-2001 (SAC 9Y 232-34): and (6) add a fourth claim for relief,
21 | which allegea that since October, 1999, the government has
22 || implementead its final decision CVPIA § 3406 (b) (2) in a manmer

23 || that is arbitrary, capricious, and an abuase of discretion,
24 | because it: creates substantial uncertainty concerning the extent
25 || and timing of water releases for particular (b) (2) actions; doee |
26 | not count all water being dedicated and managed for (b) (2)
27.
28 *# See Doc. 441 at ex. D,
12
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purposes agaimst the statutory limit; and allowe Interior to
carry-over stored (b)(2) water from one year to the mnext, which

contravenes § 3406(b) (2)'s 800,000 acre-foot limit for (b)(2)

o oW N

purposes. (SAC (¥ 25-40). See Doc. 376 ex. 1 (proposed SAC) ;

Doc, 395 (SAC). In order to "matisfy the concerns of the federal
defendants and enviropmental plaintiffs," San Luis and Wegtlands
agreed to: (1) mfile joint briefs for all aspects of the case,

inecluding any appeals;" and (2) "to the extent that thle] Court

v o N o !

or any appellate court imposes time limits for oral argument,

10 | trial or other proceedings, the Authority and Westlands will be
11 || deemed to be a single party for time-allocation purposes and will
12 || phare the time allocated to them." Sege Doc. 3751at 3 (memorandum

13 | in auppert of motion for leave to amend).*

14 on March 26, 2001, the partieg appeared for oral argument on
15 |
1e

14 On January 30, 2001, the government filed its

17 | cppomition to San Luis' motion to amend, arguing that: (1) San

18 Luis already represents ite members, including Westlands; (2) San
Luis is attempting to back-door a challenge to the CALFED ROD in
19 | thig case; and (3) some of the claims could have bheen brought

20 earlier. See Doc. 378 at 2-5. The environmental plaintiffa aleo
cpposed San Luis' proposed amendment, because it was "untimely,
21 | impreper and prejudicial."” See Doc. 38l at 2. They challenged
San Luis' asgertion that the partiep have agreed to two
conditions, emphasizing that they do not coppose allowing

23 || Westlands to be a plaintiff in order to allow Mr. Birmingham to
continue to participate as counsel of record in thisg case, but
that San Luis and Westlands should be treated aa a single party
25 for all proceedings, including all oral arguments, not simply *
those where time limits are imposed. See id. at 3-4; Dog. 382

26 | 99 2-5 (declaration of Paul A. Peters). They also challenged the
27 added allegation regarding the ROD as "an improper attempt to
radically expend [gic] the scope of this proceeding to review the
28 || CALFED ROD." Doc._ 3B81 at 5.

22

24

13
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1| san Luis' motiom to file its SAC and to require Interior to

2 | supplement the administrative record. See Doc. 393. The motions
3 | ware granted orally during the hearing, and a confirming written

4 | order issuved April 10, 2000. See Doc. 396.

5 On April 05, 2001, San Luis filed its SAC, see Doc. 398,

6 | which the federal defendants answered on April 17, 2001, gee Doc.
7| 408.

8 Oon April 10, 2001, San Luis and Westlands moved for a

9 | preliminary imnjunction to prevent Interior from releasing in

10 || excese of the statutorily-capped 800,000 acre-feet of water under
11 || cvPIA § 3406(b) {2). See Doc. 397.

12 On April 16, 2001, oral argument was held on the motiom for

13 éreliminazy injunction. The parties agreed an evideantiary

14 | hearing was needed to detexmine how muck (b) (2) water, if any,

15 | Tnzerior had released in violation of the B00,000 acre-foot

16 | f1oor/cap. Sae Doc. 406.%

17

18 15 Water-district plaintiffs added a paragraph to the SAC

15 that wag not part of the proposed SAC, without notification to

the other parties or the court. Compare Doc. 396 at { 20 (sacQ)
50 | ®ith Doe. 376 at { 20 (proposed SAC). Presumably, this was to
account for actione by the federal govermment after the date the
21 || proposed SAC was lodged, January 16, 2001l. Even though the order
22 granting the water-disgtricts' motion to file the SAC indicated
that the SAC could "address the accounting methodelogy for an

23 || implementation of the CVPIA section 3406 (b) (2) based on policies
and decision made by Federal Defendante through January 31, 2001,
Doc. 296 at 2, the water-districtg did not raise the addition

25 du#ing oral argument on the SAC, at which time water-district .
plaintiffs were aware of the addition (late January, 2001,
26 | 1etter) .

27 |

24

16

Becauze of the time urgency of the availabillity of CVP
28 || water for fish restoration and the irrevocable loss of such water

14
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A hearing on the motion for preliminary injunction was held
on April 25, 2001, and evidence taken. See Doc. 419. On April
26, 2001, at approximately 12:15 PM PST, the parties appeared
telephonically to determine what further action should be taken
on plaintiffs' motion for a preliminary injunctien. Plaintiffe

withdrew their preliminary injunction motion, which defendants

did not oppose. On May 14, 2001, plaintiffa' motion for

o X2 o s W N R

preliminary injunction was vacated and ordered off calendar

S || without prejudice. See Doc. 436.
10 On May 03, 2001, the envirommental plaintiffs moved: (1) to
11 || eever undexr Rules 42 (b) and 54 (k) of the Fedaeral Rules of Civil
12 || Procedure; and (2) to enter judgment and certify under Rule
13 || 54 (), a=s to: (a) paragraphs 55(a), (d)-(e) of their second cause
14 || of acticn; and (b) the first and second causes of action filed by
15 || Sap Luis, the Pixley Irrigation Distriect (YPixley"), and the
16 || Stockton Bast Water District ("SEWD"). See Doc. 422 at 2.¥
17

1g || ree once it is released, on April 19, 2001, the parties wvere
ordered to submit declaration(s) tbat explain why it was

15 | impossible, not merely inconvenient, to produce any of their

20 || exPert witness(es) by April 25, 2001, the scheduled preliminary
injunction hearing date. See Dpc. 411. No party pubmitted a
21 | declaration.

22 o Oon May 25, 2001, plaintiffe Wastlands and San Benito

23 || £iled opposition to the environmental plaintiffs' motion. See
Doc. 439. They argued the preliminary injunction orderg are not
24 | final judgments reviewable under interlocutory appeal., and should
25 || Rot be entered as final judgments, becauee such piecemezal ‘
litigstion is nmot warranted in this case. See id. at 2-6.

286 On May 25, 2001, the federal defendants filed thelr "views"
o7 | o2 the environmental plaintiffa’ motion to sever, certify, and
entar final judgment. See Doc. 400. "The concerng of the

28 || Federal Defendants as to the 54(b) certification now sought by

15
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1 [ oral argument was held Monday, June 18, 2001, where the parties

2 | agreed the ruling on that motion should awailt digposition of

3 | these pending cross-motions for summary judgment. This motion is
4 | addressed ip an accompanying decision and order.

5 On May 4, 2001, the federal defendants moved for gummary

6 || judgment against the environmental plaintiffs and water-district
7 | plaintiffs on all claims. BSee Doc. 423 at 2.

B On May 7., 2001, the water-district plaintiffe moved for

9 | partial summary judgment that:

10 (1) Interior's calculation of CVP yleld is not in
accordance with law becauege it calculates the baseline

11 using modified D-1400 flows instead of D-BS3 flowa;

12 (2) the Final Decision is countrary to.law because it does
not calculate the amount of CVP yield, as defined by

13 the statute, that is dedicated to (k) (2) purposes;

14 (3) the Final Decision is not in accordance with law
because Interioy does pot count all water used to meet

15 the requirements of the 1995 WQCP and other legal
obligationg imposed aftexr enactment against the 800,000

16 acre-foot limit; and

17 {4) to the extent Interior usee "reset" and “"offget" to
avoid counting yield dedicated and managed pursuant to

18 (b) (2), it ls acting contrary to law.

15 || Doc. 426 at 2.
20 On May 7, 2001, the envircnmental plaintiffs moved for
21 | partial summary judgment against the federal defendants on

22 | paragraphs 55(a), (c)-(e) of thelr second claim for relief. 3See
23 | Doc. 430 at 2.

24 On August 1, 2001, federal defendants moved to continue the

Py

25 | scheduled August 13, 2001, hearing for =sixty (60) days due to the
26 '

27
the Bavircnmental Plaintiffs are focused soclely on the issue of

28 || timing." Jd. at 3:15-17.

1e
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1 || change in federal administration, e.g., a mnew Commniesioner of

2 | Reclamation and new Secretary for Water and Science. See Doc.

3|l 457 at 2. Westlands and San Iuis joined in that motiom on August
¢l 2, 2001. See Doc. 460. The enviromnmental plaintiffs refused to
5| Join the other parties, and argued that because the new water

6 | year begins in two months, the hearing ghould proceed as

7 {| scheduled. See Doc. 462. On August 8, 2001, federal defendantsa’
8 || motion to continue this hearing was denied. See Doc. 461.

S
10 IX. STANDARD

11 || A. Summa. Ju t
12 MSummary judgment 'shall be rendered forthwith if the

13 | pleadings, depocsitions, answers to interrogatories, and

14 | admissions on file, together with the affidavits, if any, show
15 | that there is no genuine issue ag to any material fact and that
16 || the moving party is entitled to a judgment as a matter of law.'"
17 || Westlands Water Dist., 134 F. Supp. 2d at 1128-28 (quoting 27-Up

18 || Bottling Co. of Jasper Inc. v. Varni Bros. Co In re Citric
19 | Acid Litig.), 191 F.3d 1090, 1093 (9th Cir. 19559) (guoting FED.
20| R. Cxv. P. 56(c) and citing Celotex Corp. v. Catrett, 477 U.S.

21} 317, 322 (1986))). A genuine issue of fact exists when the

22 || nonmoving party produces evidence on which a reasonable triexr of
23 I fact could find im its favor, viewing the record as a whole in
24 || 1ight of the evidentiary burden the law places on that party.

25 | Seg Triton Enerqy Corp. V. Séga;e D Co., 68 F.3d 1216, 1221 (9th

26 | cir. 1995) (citing Anderscn v. Liberty liobby, Inc., 477 U.S5. 242,

27 || 252-56 (1586)) ("The mere existence of a scintilla of evidence in
28 || support cof the non-moving party's poaition is mot sufficient.").

17
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1 || The pon-moving party cannot gimply rest om its allegation(s)
2 | without any significant probative evidence that supports the
3 || complaint. See U.A. Local 343 v, Nor-Cal Plumbing, Inc., 48 F.3d
4| 1465, 1471 (9th Cir. 1995) ("As the Supreme Court has explained,
5| '[1]f the evidence is merely colorable or 1s not aignifigantly
6 | probative summary judgment may be granted.'") (citing Liberty
7 || Lobby,. Inc., 477 U.S. at 249-50).
8 [T]he plain language of Rule 56 (c) mandates the entry
of pummary judgment, after adequate time for discovery
9 and upon motion, against a party who £fails to make a
showing rufficient to eatablish the existence of an
10 element esgential to that party's case, and on which
that party will bear the burden of proof at trial. In
11 guch a situration, there can be "no genuine issue ag to
‘ any material fact," since a complete failure of proof
12 concerning an easential element of the nonmoving

party's case necesdarily renders all other facts
13 immaterial.

14 || Celotex Corp., 477 U.S. at 322-23.
15 The more implausible the clazim or defense asserted by the

16 | oppoging party, the more persuasive itg evidence must be to avoid

17 || summary judgment. See United States ex rel, Anderson v. N,

18 | Telecom, Inc., 52 F.3d 810, B15 (9th Cir. 1996); see alse Van

19 | Nesitrienen v. Americontinental Collection Corp., 94 F. Supp. 24
20 11087, 1094 (D. Or. 2000) (when the non-moving party's claims are
21 || factually implausible, that party must come forward with more

22 | perauasive evidence than would otherwige be regquired.») (citing
23 | cal, Architectural Bldg. Prods., Inc. v. Franciscan Ceramics

24 || Inc., 818 FP.2d 1466, 1470 (9th Cir. 1987)). ©Nevertheless, "the
25 || evidence of the non-movant is to be believed and all justifiable |°

26 || inferences are to be drawn in its favor." Murphy Exploration &

27 | Prod. Co. v. Oryx Energy Co., 101 F.3d 670, 673 (Fed. Cir. 1896)
28 || (quoting Liberty TLobby, Inc., 477 U.S. at 255; Matsushita Elec.

1s
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Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1586)). At

the summary judgment stage, a court may not weigh the evideace,

i.e., issue resolution, but rather simply searches for genuine

factual igsues. See Abdul-Jgabbar v. Gen. Motore Corp., 85 F.3d

407, 410 (9th Cir. 1996}.

B. Review Under nistrative Procedure Ast ("APA™

Under the APA, federal courts can only review whether agency

v OO N W N

decisions were "arbitrary, capricious, an abuse of discretion, or

otherwise not in accordance with law.” 5 U.S.C. § 706(2) (A)

=
o

11 |} (2001) .

12 A decisjion is arbitrary and capricious if the agency "has
relied on factors which Congress has not intended it to

13 consider, entirely failed to consider an important asgpect of
the procblem, ocffered an explanation for its decision that

14 runs counter to the evidence before the agency, or im 8o
implausible that it could not be ascribed to a difference in

15 view or the product of agency expertige.®

16 || O'Keeffe's, Inc. v. Dnited States Consumer Prod. Safety Comm'n,
17 || 92 P.34 940, 942 (9th Cir. 1556) (gquoting Motor Vehicle Mfra.

18 | Ags'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 295, 43 (1983).
19 || and citing Haw. Helicopter Operators Res'n v, Fed. Aviation

20 | Admin,, 51 F.3d 212, 214-15 (9th Cir. 1995) (guoting Beno v.

21} shajlala, 30 F.3d 1057, 1073 (9th Cir. 19%4) (gquoting Motor

22 || Vehicle Mfrs. Ass'n, 463 U.S. at 44))). Put another way, "if the

23 || agency examines the relevant facts and reaches a conclusion that
24 || im rationally supported by the facts[,] then its decision is not
25 §j arbitrary, even if the decision is a ‘stupid! one."™ DUnited

26 | States ex rel, Segucoia Orange Co. v. Sunland Packing House Co.,
27 || 912 F. Supp. 1325, 1341 (E.D. Cal. 1%89%5) {quoting Riverbend

28 | Farms, Inc. v. Madigan, 958 F.2d 1479, 1487 (9th Cir. 1992)

19
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(Under APA review, "[s]o long as it explains its reasons, [an
agency] may adopt a rule that all commentators think is stupid or
unnecessary.")) (intermal citation omitted) .1* "The court will
let the agency's decigion stand if the 'evidence before the
agency provided a rational and ample basis for it.'" (hrigtopher
A. Goelz & Meredith J. Watts, Califorpia Practice Guide: Ninth
Circuit Civil Appellate Practice Y 14:554 (quoting Systech Envtl.

m N o W s W N M

Corp. v. E.P.A., 55 F.3d 1466, 1469 (9th Cir. 1995)). "Most

0

importantly, ‘review under the arbitrary and capricious standard
10 || iz parrow, and the reviewing court may not substitute ite

11 judgment for that of the agency.'" United States v. Snoring

12 | Relief Labg Ine., 210 F.3d 1081, 1085 (9th Cir. 2000) (quoting
13 | 0O'Reeffe's, Inc., 92 ¥.3d at %42 (citing Marsh v. Or. Natuxr

14 | Res. Coungil, 490 U.S. 350, 376 (1989))) (alteration marka

15 | omitted) .

16
17 | €. Chevron Deference
18 “Notably, with respect to statutory interpretation, Chevron

19 || v. Natural Resources Defense Council, 467 U.S. 837 (1984),
20 | mandates that absent a clear expression of congreasional intent

21 || to the contrary, courts should defer to reasonable agency

22

23

14 Thig is especially true with environmental decislons.

24 | gee, e.g., Akiak Native Cmty. v. United States Postal Serv., 213
55 | F-3d 1140, 1146 (9th Cir. 2000) ("[D]eference is accorded agency | .
envircnmental determinations not because the agency possespes
26 || substantive expertise, but because the agency's decigion-making
a7 procesa is accorded a ‘presumptlon of regularity.*'") (quoting
Citizens to Premerve Overton Park, Inc. v. Volpe, 401 U.S. 402,
28 || 415 (1871)).

20
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interpretations of ambiguous statutory language." Friends of the
Cowlitz & CPR-Fish v. Fed. Energy Requlatory Comm'n, 253 F.3d
1161, 1166 (9th Cir. 2001).'* “Chevron deference is predicated
on the assumption that a statute's ambiguity constitutes an
'implicit delegation' to the agency to interpret the gtatute."
222 F.3d 728, 749 (5th Cir. 2000) (citing Food & Drug Admin, v.

Brown & Williamson Tobacco Corp., 529 U.S. 120, 15% (2000)
{citing Chevron, 467 U.S. at 844)).%°

o O N ;e W N M

Chevron analysis, which reviews an administrative agency's

=
Q

interpretation of a statute that it adminigters, consists of two

8]
(

steps. See, e.g., CHWN W. Bay v. Thompeon, 246 F.3d 1218, 1223
{(9th Cir. 2001) ("The Chevron tesgt has two steps."}.?** Under

= R
w n

Chavron's first step, "traditional tools of statutory

14 || conatruction® are employed to determine whether Congresg has
15 || expressed its intent unambiguously on the gquestion before the
16

17 1’ See also United States v. Mead Corp., __ U.S. _ , 121

18 || S. Ct. 2164, 2171 {(June 18, 2001) ("administrative implementation
of a particular statutory provision qualifies for Chevron

19 deference when it appears that Congress delegated authority to

20 || the agency generally to make rules carrying the force of law, and
that the agency interpretation claiming deference wae promulgated
21 | in the exercise of that authority. Delegation of guch authority
22 || m&y be shown in a variety of ways, as by an agency's power to
engage in adjudication or notice-and-comment rulemaking, or by

23 | some other indication of a comparable congressional intent.Y).

24 20 See algo Antonin Scalia, Judicial Deference to

25 || Administrative Interpretations of Law, 1988 Duke L.J. 511, 520. )

26 21 See also Blcycle Trails Council v. Babbitt, 82 F.3d
1445, 1452 (Sth Cir. 1996) ("The Supreme Cgourt has established a
two-step process for reviewing an agency'!s comgtruction of a

28 || statute it adminigters.").

27

21
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court. See Chevron, 467 U.S. at 843 n.S5. vTf the intent of

Congress ig clear, that is the end of the matter; for the court,
as well ar the agency, must give effect to the unambiguously([-
lexprezgsed intent of cﬁngress;” CHW W. Bay, 246 F.3d at 1223
(citing Chevron, 467 U.S. at 842-43 (footnote omitted}). If
instead, however, Congress left a gap that the administrative
agency should £ill, step two of Chevron is employed, which
“yphold[a] the administrative regulation unless it is ‘arbitrary,

capricious, or maunlfestly contrary to the atatute.'"™ Defenders

of Wildlife v. Browner, 191 F.3d 1159, 1162 (Sth Cir. 19599)
(quoting Chevron, 467 U.S. at 844).?* Chevron deference doee not

22 See also Mead Corp., _  U.S, at __, 121 8. Ct. 2164,
2172 (2001): :

we have identified a category cof interpretive choices
distinguished by an additional reason for judicial
deference. This Court in Chevron recognized that Congress
not only engages ln express delegation of specific
interpretive authority, but that ™scmetimes the legislative
daelegation to an agency on a particular question ig
implicit." Congress, that iB, may not have expressly
delegated authority or responsibility to implement a
particular provieion or £ill a particular gap. Yet it can
still be apparent from the agency's generally conferred
authority and other gtatutory circumstances that Congress
would expect the agency to be able to gpeak with the forxrce
of law when it addresszes ambiguity in the statute or £ills =
gpace in the enacted law, even one about which "Congress did
not actually have an intent® as to 2 particular result.
When circumstances implying such an expectation exist, a
reviewing court has no business rejecting an agency's
exercise of its gemerally conferred authority to resolve a
particular statutory ambiguity simply because the agency's
chosen resolution seams unwise, but is obliged to accept the
agency's position if Congress has not previously spoken to

22

[do23
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1| require a court to "conclude that the agency construction was the
2 || only one it permiesibly could have adopted . . . or even the
3 || reading the court would have reached.” 467 U.S. at 843 n.ll.
4
5 ITTY. DISCUSSION
G || A. Preliminary Matter: Violation of lLocal Court Rule
7 Rule 7-131 of the Eastermn Digtrict of California Local Civil
g8 | Rules, Counsel Identification and Signature, requires:
9 [t]he name, address, telephone number, and the Califormia
State Bar membership number of all counsel [or, if in
10 propria persona, of the party) and the specific
identification of each party repregsented by name and
11 interest in the litigation (e.g., plaintiff Smith, defepdant
Jones) =shall appear in the upper left-hand cormer of the
12 firat page of eackh document presented for filing, except
that in the instance of multi-party representation reference
13 may be made to the signature page fox the complete lipt of
parties represented.
14
E.D. Cal. Civ. L.R. 7-131 {Apr. 10, 2000). In apparent disregard
15
for this Local Rule, counsel for the federal defendants have
16
failed to identify their respective California State Bar
17
L Numbers?! on most, if not all, documents they filed in this case.
8
1s See,_e.q., Dog. 424 at 1; Doc. 441 at 1; Doc. 448 at 1. Counsel
20 must comply with this rule. Accord E.D. Cal, Civ. L.R. 11-110
(aug. 1, 1997).
21
22 . .
the point at issgue and the agency's interpretation is
23 reasonable.
Z4 || (citing Chevron, 467 U.S. at 842-45; 5 U.S.C. § 706(2)) (internal
25 || quotations and alteration marks omitted). .
26 23 Both government attorneys are members of the California
27 bar. See Member Recorde Online - The State Bar of California, at
http://www.calsgb.org/mm/SBMBRSHP . HTM (last visited Aug. 9, 2001)
28| (last modified July 7, 2001).
23
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1] B. General Statuto Background: CVPIA Sections at Issue
2 The "CVPIA marks a ghift in reclamation law modifying the
3 || priority of water uses." QO'Neill v. United States, 50 F.3d 677.
4 | 686 (9th Cir, 1995). No party disputes that CVPIA § 3406 (b) (2)
5 || directe Interior to calculate, dedicate, and wanage a non-
6 | discretionary amount, 800,000 acre-feet of CVP "yield"™ for £ish
7| and wildlife habitat restoration. (The CVP expressly delegates
g | to Interior the calculation, dedication, and management of CVP
9 || yield. See 106 Stat. 4600, 4714 {Oct. 30, 1252)).
10 For the purpose of this section, the term "Central Valley
Project yield" means the delivery capability of the Central
11 Valley Project during the 1528-1934 drought period after
fishery, water guality, and other flow and operational
12 requirements imposed by termr and conditione existing in
licenses, permitg, and other agreemeunts pertaining to the
13 [¢cVP] undey applicable State or Federal law existing at the
time of enactment of this title have been met.
14
CVPIA § 3406 (b) (2). The parties digsagree ag to what countg as an
15
"allowable” (b) (2) purpose; how to Taccount® f£for or "measure"
lé6
. (b) (2) water; and whether the Bureau properly annually allocates
1
the vfull®" 800,000 acre-feet of water from the CVP to (b) (2)
18
purposes.
19 .
20 Interior's October, 1999, Final Decision: (1) describes the
1 calculation of CVP "yield;" (2) defines the accounting methods
22 and procedures to ensure Interior complies with Section
23 3406 (b) (2) 's reguired annual.aoo,noo acre-foot water dedication:;
24 (3) addresses Section 3408(d)'s "banking" provisions;2?*
25 .
2¢ See CVPIA § 3408(d), 106 Stat. 4600, 4728-29 (Oct. 30,
26 || 1992) ("The Secretary, in consultation with the State of
27 California, is authorized to enter into agreements to allow
project contracting entities to use project facllities, whera
28 || such facilities are not otherwise committad or regquired to
24
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17
i8
18
20
21
22
23
24
258
26
27
28

(4) credite CVP water used to meet the 1995 WQCP agaimnst the
800,000 (b) (2) obligation, up to a 450,000 acre-foot cap (which
may be gurpassed if the USFWS determines doing sc is "the highest
biological priority for use of the remaining (b) (2) water.w);?®

and (5) eptablighes water-ghortage provisions and cocrdination

with CALFED.

C. Environmental Plaintiffs! Motion for Summary Judgment

The environmental plaintiffs challenge Interijor's
interpretation of the CVPIA in the October, 1998, Final Decielon.
They contend "[tlhe Final Decisiocp and DOI's implementation of
the CVPIA misginterpret[] the requirements ¢cf Section 3406 (b) (2)
of the CVPIA in several important respecta," including:

(1) DOTI improperly elevates the secondary purposes of the

(b) (2) water over and above the primary purposes for which

Congress directed the water to be dedicated and managed;

(2) DOI improperxly appropriates to itself unlimited

digcretion in charging the water used to fulfill cbligations

under the Endangered Species Act, 16 U.S.C. § 1531 et saq.,

("ESA") against the B00,000 acre-feet of water that 1s to be

dedicated under Section 3406 (b) (2):;

(3) the Final Decimion fails to properly implement the
banking provisions of Section 3408(d);

(4) the Final Decision improperly purports to provide

fulfill project purposes or other Federal obligatiocne, for
supplying carry-over storage of irrigation and other water for
drought protection, multiple-bemnefit credit~storage operations,
and other purposes. The use of such water shall be consistent
with and subject to State law. all or a portion of the water
provided for fish and wildlife under this title may be banked for
fish and wildlife purposes in accordance with this subsection.").

25 See Doc. 376 ex. 1 ex. C at 9 ("Water to Meet WQCP
Requirements.") .

25
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Interior with discretion to provide (b) (2) water for other
CVP purpoges, including irrigated agriculture, in the
absence of the regquired finding that the (b} (2) water is not
necessary for the fish, wildlife and habitat restoration
purposes of the CVPIA, and

(5) the Final Decisjon contains several errors in technical
methodology that are likely to result in a dedication of
less then [#ic] the full 800,000 acre-feet of water reguired
to be dedicated to the CVPIA's figh, wildlife and habitat
restoratiorn purposes and measures.

Doc. 431 at 2:12-3:4.

w e N um W

D. Water-districteg' Motion for Summary Judgment

In their SAC, the water-districts allege that Interier's

|8}
O

11 || implementation of the Final Decision is arbitrary and capricious,
12 | and in viclation of law. The water-districts disagree with the
13 | method Interior uses to credit water used to meet the 1995 WQCP's
14 || requirements against the 800,000 AF of (b) (2) water. They argue
15 || that all such water, not simply up to a 450 TAF maxioum, used to
16 || Batisfy the: (1) 1995 WQRCP, and (2) post-CVPIA-ensactment ESA

17 || requirements, sbould be credited against (b) {(2)'s 800,000 AF

18 || mandate.

19 They contend the f"calculation of CVP yield attached to the
20 | Final Decigion [continues to] relly)l upon modified D-1440 flows.®

21 | Doc. 428 at 16.

22 Lasgt, the water-districts advance the previcusly rejected

23 | argument (March 13, 2000, order (Doc. 320)), that Interior's

24 | decigion erroneously measure the impact aof {b) (2) releases ou the
25 | delivery capability of the CVP under the current water-year «
26 | conditiones, rather than under simulated conditions asg if the

27 (| 1928-34 drought conditions existed in the current water-year, in
2B [ viclation of the plain CVPIA language defining "CVP yield." The

26
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practical effect of the district’s proposed regime is that the

1

2 || impact on water-users would be lesgened in almopt all years. In
3 | every "wet" year that simulates extreme drought conditions to

4 || measure the use of (b) (2) water, more water will be credited to
5 || (b) (2) uses than is actually used for thoae purposes, because

6 | more water is necessary to accomplish (b) (2) purposes under the
7 | extreme drought conditions.

8

9| E. Faderal Defendants' Motion for Summary Judgment.
10 Federal defendants' motion for sumary judgment is

11 | straightforward: (1) "reaffirm" the ruling at the preliminary

12 || injunction stage that Interior acted within its discretion in

13 | dafining CVP "yield;" (2) £ind that Interio? acts reasonably and
14 || within its diescretion by crediting a maximm 450 TAF of water

15 | used for ESA or WOCP purposea against (b) (2)'s mandatory 800 TAF
16 || releases; and (3) verify Interior complied with the March 13,

17 || 2000, order's (Doc. 320) direction to properly recalculate the
18 | CVP "yield" using D-893, not D-1400, flows.

19 "
20| F. Analyeis

21 1. Calculation of CVP "Yield"

22 The March 13, 2000, order conclusively decided this issue.
23 | Sea Doc. 320 at 21-25. It held:

24 Interior did not act unlawfully, arbitrarily, or
capriciously in modeling the proposed 1999 (b) (2) actions on
25 1995 hydrologic conditiona. It was not regquired to use a
comparative 1528-34 period analysis to measure the impact of |°
26 each (b) (2) action in quantifying CVP yield used for (b) (2)
purposes from the reliable supply of N"CVP yield," as it
27 expressly and knowingly defined that term. This
appropriation of CVP water is a practical consequence of the
28 CVPIA's purpose in reallocating CVP water among the

27
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1 competing demands for its use.
2l Td. at 32:2-11. The water-districte do nmot submit new or
3 || different authority, arguments, or facts to justify altering this
2 || reasoned determination.?* If Congresg intended to use 2 water
5 | allecation metric to calculate the annual effect of eackh (b) (2)
6 | dedication and use of CVP water applying hypothetical 1928-34
7 | drcught conditions it would have Bo gaid. It did not.
8 CcvP yield ie defined to provide a reliable supply
of CVP water for dedication and management apnually for
9 (b) (2) purposes. If Congreas had intended that an
historic firm yield methodology, no longer used by
10 Interiocr, be used so that less than 800,000 AF of
actual CVP water be dedicated and managed each year for
11 {b) {(2) purposes, it could have easily gaid so. Other
provisions of the CVPIA evidence Congress knew how to
12 provide exprese protections for water users when it so
- intended. . . . These sections, and the others within
13 tha CVPIA that expressly protect contractors, militate
) against a finding that Congress' silence in (b) (2)
14 expresses intent that a comparative measurement
methodology be used that would significantly reduce
15 800,000 AF of the actual amount of CVP water that could
be devoted in moat years to (b) (2) purposes.
16 The language of (b) (2) makes no reference as to
how to measuire the (b) (2) BOD,000 AF annual dedication
17 and use of CVP yield. CVP yield, ar defined, is a
reliable water supply, approximately 6 million AF of
18 CvP water. Of thie total supply, 800,000 AF are to be
annually applied for (b)(2) purposes. How and for what
18 (b) (2) purposes the water is to be used is committed to
Interior's discretion.
20 <« . » Interior's Interim Decision methodology for
measuring annual (b) (2) uses of CVP yield is not
21 unlawful, arbitrary or capricioue.
22 || Id. at 23-24. rCVP yield™ means the 5.99 million AF of water
23 || calculated by the Bureau. Thig is an immutable figure that does
24 || not change from year to year. It represents the failpafe
25 .
26 s This statement does neot intimate that this ie a motion
- for reconsideration. Extensive analygis was performed during the
Preliminary Injunction stage. No significant factual or legal
28 informaticg has been submitted to alter that conclusion.
28
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gquantity of water that will be in the CVP year-in and year-out
from which (b) (2) purposer are to be satisfied. Nor does the
800,000 AF of CVP water that must be devoted to (b) (2) purposes
change from year to year; except in a year of extreme water
‘shortage, up to a twenty-five (25%) reduction on the B00 TAF in
Interior’s discretion. CVPIA § 3406(b) (2) {(C). Congress mandated
thias repult in its compromise over the annual amount of water

that shall be appropriated from the CVP to annually be used for

w O 99 Nk WD W

(b) (2) purposes.
The March 13, 2000, order's (Doc. 230) conclusion of law on

[
o

11 | this issue IS ADOPTED AND INCORPORATED as part of this final

12 || decimion on summary jﬁdgment. Federal defendants' motion for

13 éummary judgment is GRANTED: (1) Interior has correctly

14 || calculated CVP "yield"™ at 5.99 MAF; and (2) Interior need not,
i5 | each year, recalculate the effect of aevery (b) (2) use under

16 | hypothetical conditione modeling each (b) (2) use under the 19?8-
17 | 34 conditione: but rather may account for the amounts of CVP

18 | yield actually dedicated and used each water year foxr (b) (2)

18 || purpoges. The (b) (2) calculation must be made under actual

20 || conditione in the current water year.

21
22 2. Improper Use of Modified D-1400 Flows
23 The March 13, 2000, order determined "the use of modified D-

24 | 1400 flows was not authorized by a licenese, permit, or other

25 | agreement pertaining to the CVPIA," and that Interior should have
26 [ used the D-893 flows in ite place to calculate vield. Doc. 320
27 | at 31. Interior was directed to recalculate CVP yield using D-

28 || 893 flows. See id. at 32-33,

29




I e————

)/24/01  14:28 FAX 916 930 2210 US D,0.J./ENRD/GENLIT + REGIONAL SOLICIT I[do031
1 Interior followed this direction and rectified ite error by
2 | submitting new yield figures that were obtained using D-8393
3| £lows. See Doc. 322 at 3. The new results are:

American River Bapin €73

! Delta Division 2315

8 Friant Divieion 240

s Sacramento River Basin 2059

10 | lstanislaus River Basin 3

11

13

See id. at 4. The water-districts argue that the "calculation of
i: CVP yield attached to the Final Decision relies uvupon modified D-
s 1400 flowe." Doc. 428 at 16. They contend that Interior's re-
17 submisgesion purportedly using the D-893 flows does not alter the
18 fact that the Bureau gtill uses flows higher than those D-893
1 requires. See Doc. 452 at 8; Doc. 454 at 9§ 6 (declaration of
20 James Snow). Federal defendants directly refute this argument
21 with Ms. Lubas-Williams’ declaration, see Doc. 322 at 3 ("The
22 Bureau of Reclamation revised the Yield Study's PROSIM input
23 files to use the D-893 flowse mt Nimbus, on the American River.mv).
4 D-823 calls for lower American River flows of 250-350 ft. 3/smec.
25 If the American River Basin represents the total of those flowse,
- the calculation made by Ms. Lubas-Williams’ of D-893 correapondse. '
29 Plaintlffs’ expert’s conclusion, without explanation, does not
28 rebut the government s calculations to show that flowe greater
30
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than specified by D-B93 are used. Plaintiffs have not met their
evidentiary burden. Federal defendants' motion for partial

summary judgment on this issue is GRANTED.

3. Crediting Water Uped to Meet ESA and WQCP Regquirements
Against BOO TAF (b) (2) Reguirement

No party diasputes tﬁat Interior has no diseretion to
annually provide less or more than B00 TAF of CVP yield for
(b) (2) purposes.

The environmental plaintiffs argue that usging up to 450 TAF
of (b) (2) water to satisfy ESA and WQCP requirements, see Doc.
376 ex. 1 ex. C at 9 ("Water to Meet WQCP Requirements."): (1) is
contrary to the plain language of CVPIA § 3406 (b) (2):

(2) contra#enes the CVPIA as a whole; and (3) results izn an
"absurdity." See Doc. 431 at 13-22.%

The water-district plaintiffs, in paragraphs 264 and e of
their SAC, maintaln the converse, asserting that Interjior abhould
credit zll water annually used for ESA and WQCP requirements
against the 800 TAF (b) (2) mandate, because by not doing so,
Interior in effect inpropeaerly dedicates more than the non-

discretionary 800 TAF of (b) (2) water to (b) (2) purposes. See

27 In their reply and at oral argqument, the environmental

pPlaintiffs withdraw from their previous satance that no water used
for ESA or WQCP reguirements can be charged against the B00 TAF
(b) (2) dedication, and only argue "Interior's use of the
dedicated yield must pricoritize the identified primary purposes
in the law and cannot relegate the CVPIa's restoration measures,
guch as the salmon doubling mandate, to the laat priority of use

under this dedication."” Doc. 449 at 1. This remaine a challenge
to Interior's choice, i.e., discretion.

31
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Doc. 428 at 27-29.

Federal defendants rejecin that the "primary" purpose cof
Section 3406(b) (2) is to benefit fizh, not satisfy the ESA or
WQCP, and that it is within Interior’s discretion to decide how

much ESA or WQCP water, if any, is annually charged against the

B0D0 TAF¥ (b) (2) obligation. See Doc. 425 at 15-22.
tnder the Chevron analysis, CVPIA § 3406(b) (2) muet first be

interpreted to determine whether Congress has unambiguously

v w ~3 (1)} [4)] W N |

expressed its intent on the question presented: should water

[
[ =]

annually used to meet WQCP or post-CVPIA-enactment ESA

requirements also be charged against the mandatory 800 TAF

b
N

release for (b) (2) purposes? See Chevron, 467 U.S. at 843 un.9.

13 || "If the intent of Congress is cleax, that ié the end of the

14 | matter; for the court, as well as the agancy, muset give effect to
15 || the unambiguously[-] expressed intent of Congrese." CHW W, Bay,
16 || 246 F.3d at 1223 (citing Chevron, 467 U.S. at 842-43 (footnote

17 | omitted)). "when the gtatute's language iz plain, the gole

18 || function of the courtg - at least where the dispcogltion required
19 | by the text is mot absurd - is to enforce it according to its

20 | terms.” One 1987 Toyota Land Cruiser, 248 F.3d at 303 {quoting
21 || Hartford Underwriters Ins. Co., 530 U.8. at 1 (citatioms and

22 || quotation marks omitted)) (alteration marka omitted) .

23 Section 3406(b) (2) unambiguously directs Interior to

24 | "dedicate and manage annually eight hundred thousand acre-feet of
25 || Central Valley Project yield for the primary purpose of

26 | implementing the fish, wildlife, and habitat restoration purpoees
27 || and mearsures authorized by this title.™ CVPTIA § 3406(k) (2), 106
28 || stat. 4600, 4715 (1992). Interior has po discretion whether to

32
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annually provide more or lees than 800 TAF of CVP vield
(approximately 5.99 MAF) for (b) (2) purposes, unless it makes
certain findings under CVPIA § 3406(b) (2) (C). See Doc. 156 at
32, If Congress bhad stopped at "primary purpose," the
environmental plaintiffs' position could be plausible. (As noted

in a previoug order, Congresas chose "primary,*” not "sole," to

modify purpose.) However, Congresgs did not stop there. Under

Section 3406 (b) (2), Interiocr is also directed to annually

w @ N 6 !l bk W N

dedicate and manage the mandatory 800 TAF of CVP yield "to agsist

v
o

the State of California in its efforte to protect: the waters of
11 || the San Francisc¢o Bay/Sacramento-San Joagquin Delta Eestuary [i.e.,
12 | the WQCP)]; and to help to meet such obligationms as may be legally
13 inéosed upon the [CVP] under State or Federal law following the
14 | date of enactment of this title, including but not limited to

15 || additional obligations under the Federal Endangered Species Act.”
l6 | Id. at 4715-16. As a matter of law, this language is not

17 || ambiguous -- water used to meet WQCP or post-CVPIA ESA

18 | requirements is an additienal (b) (2) purpcose and must be charged

19 | against the 800 TAF (b) (2) mandate if so used.>?* (Emphasis

20
21 28 Resort to legislative history is improper and
. unnecessary where the gtatutory language unambiguously speaks for

itself. See, e.q..Janag v. McCracken (In re Silicon Graphics

23 [ Inec. Sec. Litig.), 183 F.3d 870, 575 (9th Cir. 1998) ("If the
language ie plein and its meaning clear, that ia the end of our
24 [ inquiry.”) (citing N.W. Forest Resg. v. GQlickman, B2 F.3d 825, 831
25 (5th Cir. 1996).; =see zlsc Ratzlaf v. United States, 510 U.S.
135, 147-4B (198%4) ("we do not resort to legislative history to
26 | eloud a statutory text that is clear.™) (citing cases): United

27 States v. Kentz, 251 F.3d 835, 840 (5th Cir. 2001) ("this
rationale reads too much into what was not said by the

28 | legislative history and reads too little of what was said by the

33
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added.)

The CVPIA is not silent on what amount of water uged for
these so-called "gsecondary" purposes is to be credited against
the 800 TAF (b) (2) mandate. (E.g., could all 800 TAF of (b)(2)

water be used to meet post~-CVPIA-enactment KSA regquirements?).

statute itpelf.”) (guoting United States v. DiPasquale, B64 F.2d
271, 281 (34 Cir. 1988)) (emphasis in original).

Plaintiffs argue that the legislative history of CVPIA
§ 3406 (b) {(2) expresses an intent that all water used to meet Bay-
Delta or ESA requiremente (enacted post-CVPIA) be credited
against the 800 TAF (b) (2) mandate. See Dog. 428 at 28. In
support, they cite the flooxr debate of the Bill that became the
CVPIA, gsee id. at 29-31, and Senator Wallop's letter to the
President that urged him to sign it, gee id. app. A at 2 (October
20, 1992, letter by Senatorxr Malcolm Wallop to Preesident of the
United States) ("The Conference agreed to 300,000 af, but
provided that all requirements of the Endangered Species Act
(330,000 af last year) and any Delta reguirements would be
charged againgt that 800,000 af._").

Federal defendants respend with a June, 19%4, letter written
by Representative Miller and Senator Bradley, which repponded ta
a letter written by Representatives Dooley, Lehman, and Condit
that atated "Congress intended that all of the CVP water used for
endangered speciem and Delta water guality standards, together
with water for CVPIA programs and projects, should be credited
againat the 800,000 AF obligations:v

[the] argulment] that "Congress intended that all of the CVP

water ugsed for endangered species and Delta water guality

standaxrds, together with water for CVPIA programs and
projects, should be credited against the 800,000 AF
obligation . . . filem in the face of the plain language of
the statute.

Doc¢c, 425 at 18,

Environmental plaintiffsz add the legislative history
analysie that compares the House and Senate versions of the CVPIA
bill, alleging that such comparison shows that the 800,000 AF
(b) (2) water should not be reduced by ESA and WQCP releases. See
Doc. 431 at 20-22.

34
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1| Congress mandates that exactly 800 TAF of CVP yield (= 5.99 MAF)
2 | be dedicated for (b) (2) purposes, whether "primary" or
3 | "secondary." To hold otherwise would render the 800 TAF figure
4 superfluous. This leaveg to Interior, the discretion to annually
5 {| determine how much CVP yield to devote to WQCP or post-CVPTA ESA
) requirements. However, 1f it were left to Interieoxr’e
7 || "discretion™ whether or not to count CVP yield used for such
8 | (b) (2) purposes, the annual 800 TAF cap would be illusory. The
5| 800,000 TAF is intended by Congresg as an immutable floor and
10 | ceiling on annual reallocation of water from CVP yield for (b) (2)

11 || purposes. If Interior uses more than 800 TAF for (b) (2) purposes

12 | in any year, but does not count all CVP yield used for such

13 | purposes, it viclates CVPIA § 3406 (b) (2) .?* Water-digtricts’

14 | motion for swummary judgment on whether Interior has the

15 || diacretion to limit credits against (b) (2) for water used for

16

17 a5 It ip not necessary to reach step two of the Chevron

18 analysis, which directs a court to "uphold the administrative
regulation unless it is ‘arbitrary, capricious, or manifestly

15 | contrary to the statute.'™ Defenders of Wildlife, 191 F.3d at

20 1162 (quoting Chevron, 467 U.S. at 844). Interior chose to cap
the ESA/WQCP credits at 450 TAF bamed on the 1954 Bay/Delta

21 |l Accord's calculation that the CVP'e share of the Accord's fishery
measures would be a maximum of 450 TAF. gee Doc. 376 ex. 1 ex. C

22 at 9; Doc. 395 (same), Undexr the exXtremely-deferential

23 || "arbitrary and capriciocua® standard of review, Interior'a choice
to limit credite against (b) (2) water used for ESA or WQCP

24 | purposes at 450 TAF, cannot be said to be "gtupid," much leas

25 | totally deveoid of reason or justification. However, because .

Congress has unambiguously expressed its intent that exactly B00
26 | TAF of CVP yield (approximately 5.95 MAF) be dedicated foxr (b) (2)
purposes, including "“secondary" ones, Interior hae no, discretion
to do otherwise and ite 450 TAF credit-limit is arbitrary and

28 || contrary to law.
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WOCP or post-CVFIA ESA purposes to 450 TAF is GRANTED, Interior
has no such discretion. Any amount of CVP yield water annually

used for a (b) (2) purpose must be counted as part of the 800 TAF.

B wN

The environmental plaintiffs’ motion for summary judgment on this

isgue is denied.

4, Banking Provigions: Section 3408 (d

The CVPIA permits (b) (2) water to be "banked" (i.e., stored)

w o N 4 w»m

for fish and wildlife purposes:

10 The Secretary, in conpultation with the State of
California, is autbhorized to enter into agreements to
11 allow project contracting entities to use project

: facilitiesa, where such facillitles are not otherwise

12 committed or regquired to fulfill proiject purposes ox
other Federal obligatione, for supplying carry-over

13 gtorage pf irrigation _spd othexr water for drought
protection, multiple-benefit credit-storade operations,
14 and other purpoges. The use of such water shall be
consistent with and subject to State law. All or a

15 portion of the water provided for fish and wildlife
der this title may be b for fish and wildlife

16 purposes in_ accordance with this subgection.
17 || CVPIA § 3408(d), 106 Stat. 4600, 4728-29 (emphasis added).

18 Environmental plaintiffs argue Interiox's Final Decision

19 || violates the "Congressgional intent" of the CVPIA banking

20 || provision by proscribing (b) (2) banking if it interferes with

21 || other CVP purposes. See Doc, 431 at 23; gee algo Doc. 376 ex. 1
22 | ex, C at 8-9 (Final Decision) ("The tramnsfer, exchange, and/cr
23_ banking of (b) (2) water cannot interfere with the storage,

24 | diversion, or delivery of water for other purpcses of the Cvp.").
25 | They do not refer to statutory language or legislative history .
26 || that epecifically shows Congress intended to elevate the priority
27 | of (b) (2) banking for fish purposmes over the other purposes

28 || 1isted in CVPIA § 3408(d). The expreepes langﬁage of Section

36
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1] 3408(d) isg teo the contrary.
The Final Decision provides that (b) (2) water will be

[\

banked. See Doc. 441 ex. C at § 3 (declaration of Wayne White)

55}

(citing section III.R. of Final Decision); gee also Doc. 376 ex.
C at 8 ("Subject to section III.C. below, the FWS may bank (b) (2)
water in CVP or non-CVP facilities for £ish and wildlife
purposes.”). Section 3408(d)., the CVPIA banking pection, does

not regquire that any (bl (2) water be banked. It is within

W o N O ! ke

Interior's discretion whether to bank (b) (2) water. If Interior
10 | chocaes to bank (b) (2) water, the CVPIA vests it with discretion
11 || over how to bank such extre (b) (2) water, Environmental

12 || plaintiffs nevertheless argue that the Final Decigion relegates
13 || "banking for (b) (2) purposes [to] the lowest prioxrity in the CVP
14 éystem and effectively precludeg banking of the aedicated yield
15 || in a reliable manner.™ Dec. 43] at 23. This is not the case,

16 || but even assuming, arggendo,‘the truth of this statement, the

17 | CVPIA is not viclated, becauvse CVPIA § 3408 (d) does not

18 || prioritize (b) (2) water for banking. Cf. CVPIA § 3406 (b) (2)

19 || (deducting 800 TAF before water for other uses, such as meeting
20 || existing water-service contracts with various water-districte).
21 | Rather, this section simply extends discretion to, but does not
22 | require, Interior to bank (b) (2) water, coneistent with State

23 || law, if CVP project facilitiesz are not otherwise committed or

24 | needed to meet CVP project purposes or other federal obligatiom=s.
25 | Tt is for Interior, in its reasonable discretion, to annually ¢
26 | determine what “"priority! water-banking for fish or wildlife |
27 | purposeg shall have, if project facilitiee are available.

28 Section 3408(d) lists at least three other purposes for
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1 | water-banking. Placing (b) (2} banking lowert in the hierarchy of
2 || other fb)(z) uges, 1f and when such water is banked, is not
3 | proscribed by Section 3408(d)'s explicit language. What is
4 | required ig that any of the 800 TAF "banked" for (b) (2) purposes
5|l in any water year must be accounted for as a (b) (2) uge in the
6 | year it iam bamked. Banked (b) (2) water is counted in the year of
7 || dedication, Interior ie reasonable in not double-counting the
8 || banpked water as a (b) (2) use at the time i1t is released, even if
9 || Buch use occurs in ancther water year, subject aiways to a non-
10 || arbitrary and non-caprieious banking program. Federal
11 || defendants' motion for summary judgment on the issue of (b) (2)
1ﬁ banking is GRANTED. Intexior hasg discretion to determine (b) (2)
13 | banking in any yeai. No evidence was submitted to establish
14 || that its discretion has been abused.
15
16 5. Re-use of (b){2) Water for Non-(b) (2) Purposes Without
the Allegedly “Reguired" Section 3406 (b) (2) (D) Finding
7 Environmental plaintiffszs argue that because the dedication
18 of exactly 800 TAF of water to (b) (2) purposee ie nen-
18 discreticnary, the Final Decision's obeervation that "[a]fter
20 water released for upstream actions in this period has served the
=t bPurpose for which ite release wap prescribed, it is available for
22 recapture and rewuse by the [CVP], including for export south of
zz the Delta,"™ Poc, 376 ex. 1 ex. C at S;Imeans that (b) (2) water is
25 really being diverted for "nen-(b) (2) purposes" in violation of '
26 Section 3406 (b) (2) (D), because Interior has not made epecific
. findings to justify such use. See Doc. 431 at 23-24.
28 This argument was addressed and rejected on March 15, 1999,
38
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1 || after extensive discusaion of California water-law and the
2 || cVvPIA'e =tatutory language and legislative histcory., Summary
3 || judgment was granted in faver of the water-districts and federal
4 || defendants:
5 Figh and wildlife measures under the CVPIA must
conform to non-conflicting California law, 341l (a),
6 which permits re-use of water to achieve its most
beneficial use. The COA between the United States and
7 the California DWR for coordinated operation of the CvP
with the State Water Project recognizes the State's
8 right to divert water from the CVP that cannot be used
or diverted after it fulfills (b) (2) purposez. AR 4193.
9 The statute does not prevent Interior from exercising
its discretion to manage (b) (2) water for multiple
10 uses, 8o long as the enviroonmental requirements of
(b) (2) are achieved.
11
. | Doc. 156 at 33-38 ("Reuse of (b) (2) Water"). Envirommental
12
plaintiffs raise no new arguments.®’ The March 19, 19589,
13
decipion (Doc. 156) and its reasoning on the re-use of (b) (2)
1z ,
water ARE ADOPTED AND INCORPORATED by thie reference.
15
Environmental plaintiffe' motion for summary judgment on this
16
igsue is DENIED.
17
18
19 '
20 o Envircnmental plaintiffs discuss CVPIA § 3406 (b) (2) (D),
which provides:

21 If the quantity of water dedicated under this paragraph, ox
2 any portion therecf, ie not needed for the purposes of this
2 section, based on a finding by the Secretary, the Secretary
23 im authorized to make such water available for other project

Purposes.
24 | 106 Stat. 4600, 4716 (1992). It ig not necessary to interpret
25 || thls section here, because subsequent, e.g., downstream, use of
former (b) (2) water does not qualify as (b) (2) water used "for )
26 || other project purpeses." Even if it did, this section cannot be
27 read to require the Secretary to make specific findings (plural),
but rather, the Secretary need only find, l.e., determipe., that
28 | the water ip not necessary for (b) (2) purposes.
38
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6. Technical Errors

Environmental plaintiffs request "a ruling that as a matter
of law, Interior has po discretion to employ modeling
methodologies or assumptions in the accounting for the (b) (2)
dedicated yield that are likely to result in an under-allocation
cf the (b)(2) water in any given year." Doc. 431 at 24.

Tt is established law of this case that (b) (2) unambiguocusly

requires Interior to annually dedicate and use not one drop more

AC- S SRS - N U B S T B N S o

or less than B00 TAF wazer for (b) (2) purposes., CVPIA §
10 || 3406 (b) (2) requires Interior to annually calculate, dedicate, and

11 | manage exactly (l.e., not one iota less or greater than) 800,000

12 | acre-feet of CVP "yield, " as defined by the CVPIA, for fish amnd
13 | wildlife hsbitat restoration. Accord ﬂggE;ggggggg_g;gg&_gg;gL;!;
14 | Gen. Circuit Breaker & Elec. Supply Inc., 106 F.3d 894, 901 (9th
15 ¢cir. 1597) (citing Clark v. Bear Stearns & Co., 966 F.2d4 1318,

16 || 1320 (9th Cir. 1552)) ("Under the doctrine of igsue preclusion, a
17 || court can enter judgment as to issueg that were actually

18 || litigated and determined in a prior adjudication, so long ae the
19 || determination wag a necessarxy part of the judgment in the earlier
20 || action.%). This is a reguest for an advisgory opinion. The

21 | determination on water-district and environmental plaintiffs’

22 | motions that only 800 TAF of CVP yield, noc more, no less, can be
23 (| annually dedicated and uased for (b) (2) purposes, has already been

24 (| made and summary adjudication granted.

25
26 7. Offget /Reset
27 The water-district plaintiffs argue Interior undercounts

28 | much water actually, annually dedicated for (b) (2) purpomses by
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1 |l using the separate offset and reset methods when accounting for

2 || (b) (2) water. See Doc. 452 at 18. Nome of the parties disputes
3 || factually that Interior utilizes the offsei and reset methods.

4 || "Raget" umses the storage metric, Metric 1,%! which measures

5 || changes in CVP reservoir storage from October to January. During
6§ || this period, Interior continuves to releage water from the

7 | reservoirs for (b) (2) fishery purposes, which are then

8 || counted/charged againet the B0O TAF (b) (2) limit. If subeseguent
9 | precipitation refills the regervoirs to their pre-(b) (2) release
10 § levels, Interior thén credits (oxr "resets") the game amount of
11 || water previously released for (b){(2) purposes, which it then re-
i2 uges for (b) (2) purposes. Water-district plaintiffs argue this
13 || method violates Section 3406(b) (2) by allowing (b) (2) water
14 || releaBsea that total more than 800 TAF.
15 "Sometimes when Interior reduces Delta exports as a (b) (2)
16 || action, there ie an opportunity to decreapme resmervoir releages.
17 | I£ Interior elects to reduce reservoir releases during those

18 || times, ctediting under Interior's release metric can occur to
19 || offeet increased reservoir releases at another time of year."
20 | Doc. 331 ex, C at § 8 (White declaration). Water-district

21 | plaintiffs allege that Interior will in reality release over
22 11,100,000 AF for (b) (2) purpeses, but that 250 TAF will be

23 || "eredited" against that total, 200 TAF of which ie from offset.

<4 | See Doe. 452 at 20-21; Doc, 454 { 3 & ex. 1 (Snow declaration and

25 )l attached graph). They contend that the offset method violates %
26

27
2 Interior uses at least three different Metrics to

28 | account for (b) (2) water.
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1l (b)(2)'s 800 TAF cap, because actﬁal (b) (2) releases are nat.

2 || counted by "offsetting"® them using credits for reduced regervoir
3 {| releasers undex (b) (2).

4 If Interior actually releases more than 800 TAF water for

5 (b) (2) purpeoses, and then "eredits" against that greater-than-800
6 | TAF total, previous reductions in Delta releases as "offsets"

71 (i.e., more storage in the reservoir) to come to a lesg-than-800
B || TAF net, section 3406 (b) (2)'s 800 TAF (b) (2) cap appears to be

S |l violated. Federal defendants’ raesponse to the water-district
10 || plaintiffe' experts is sufficiently ambiguous as to regquire an
11 || EVIDENTTIARY HEARING to determine the axact volume of CVP yield
12 || released for (b) (2) purposes and how it is in fact counted under
13 || the offset and reset metrics. Summary adjudication canmot be

14 [ granted on this issue. All such motions are DENIED.

15

16 CONCLUSION

17 Interior has no discretion whether to annually provide more
1B || or less than 800 TAF of CVP yield (approximately 5.99 MAF) for
19 || (b) (2) purposes, unless it makes certain findings under CVPIA
20| § 3406 (b) (2) (C). The CVPIA does vest Interior with reascnable
21 | discretion over how toc calculate, manage, and dedicate such
22 | mandatory 800 TAF acre-feet of water for fishery purposes. This
23 || latest round of partial summary judgment motiona addregses the
24 || legality of Interioxr's October, 1999, Final Decision that
25 | implements (b) (2). The March 13, 2000 (Doc. 320) order, and thie
26 | conclude that Interior cannot be required to use a comparative
27 || 1528-34 period analysis to measure the impact of each (b) (2)
28 | action in quantifying CVP yield annually used for (b) (2) purposes
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1! from the reliable supply of "CVP yvield," as Interior expressly
2 | and nowingly defined that texm. It "did not act unlawfully,
3 | arbitrarily, or capriciousiy in modeling the proposed 1929 (b) (2)
4 || actions on 1999 hydrolegicl[all conditionse.® Doc. 320 at 32,
5 No evidence establishes that Interior's recalculatlion of CVP
€ | "vield® using D~893 flows, submitted on March 17, 2000, see Doc.
7 || 322, violates the CVPIA. Interior's decision to credit a maximum
8|l 450 TAF of water that is used to satisfy WQCP and post-CVPIA-
S || enactment ESA requirements againgt (b) (2)'s 800 TAF mandate is
10 | axbitrary and violates Section (b) (2), becaure all water used for
11 || thoae purposes must be credited against the 800 TAF mandate.¥
12 || The Final Decigioq's treatment of (b) (2) banking is not
13 | arbitrary, capriecious, or unlawful, because Interior has complete
14 discrefion whetber to bank (b) (2) water. The CVPIA does rot
15 || accord a priority to (b) (2) banking. The CVPIA only requires
16 | that banked (b) (2) water be counted in the year it was banked,
17 | not necessarily when such banked water is later used. The
1s reasonabie downstream re-usge of former (b) (2) water does not
18 || constitute a pon- (b) (2) use of (b) (2) water, because under
20 | California water law (and common sense), that water is no longer
21 || "(b)(2) water," having already been fully used for its (b) (2)
22 || purpose. Last, Interior's use of reset and offset metrics
23 | appears to viclate the 800 TAF cap on (b) (2) releases. Au
24 | evidentiary hearing SHALL BE HELD to address whether more than
25 } 800 TAF water is released for (b) (2) purposes by use of the
26
27 32 No party argues that water releases for the EEA and
2B | WQCP do not, at least tangentially, bemefit figh.
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1 | reset/cffset methods. For the forgoing reasonsg,

2 1. Federal defendants' motion for partial summary judgment
3 IS GRANTED IN PART, as described above;*?

4 2. Water-districts' motion for partial summary judgment is
5 GRANTED IN PART, and DENIED IN PART, as described

6 above; .

7 3. Environmental plaintiffs' motion for partial summary

B judgment is GRANTED IN PART; and DENIED IN PART, as

9 described above; and
10 4. An EVIDEﬁTIARY HEARING SHALL BE EELD, within thirty
11 (30) days following date of service of this decigion,
1z to address the socle, dliacrete issue whether under the
13 regset and offset methods, Interior releases more than
14 800 TAF CVP yiald.
i5

16 {| SO ORDERED.
17
18 || DATED: October 15, 2001.
1s

20

Olivexr W. Wang
21 UNITED STATES DISTRI

22
23
24

- J
3 = Theaeg partial summary judgmeat motions do not address
26 | Interior's jimplementation of the Final Decireion, because the

27 adminjistrative record ls incomplete. To the extent that the
federal defendants' motion for summary judgment can be congtrued
28 | to include such issues, it is demied without prejudice.
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